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COVID-19 & PREEMPTION REPORT

Introduction

T

he COVID-19 pandemic has, as of
this writing, killed over 200,000
Americans and continues to infect
millions of people. It has fundamentally
altered daily life, brought the economy
to a screeching halt, and has challenged
every level of government.
Cities, towns, and villages not only face
challenges confronting the virus, but in
confronting state interference in their
response as state preemption has severely
limited or outright prevented local leaders
from implementing the policies their
communities need.

Preemption has a long and complex
history. It has been used to set minimum
standards to protect people, but it has
also been used to prevent cities from
implementing tailored policies to serve
their residents. This paper explores how
the preemption doctrine has been used
before and during the crisis to limit how
municipalities were, or were not, able to
respond. This paper also explores where
cities and states have been able to work
together; what the future may hold in the
face of a continuing crisis; and options for
cities to address this state interference in
a proactive way.
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What are the types of preemption?
And how were they used during the pandemic?
Types of Preemption

Preemption
before COVID-19
What is Preemption?
Preemption is when a higher level of
government removes or limits the
authority of a lower level of government.
The impact on people’s well-being,
health, and economic situation can be
severe. During the COVID-19 pandemic,
for example, states preempted local
governments from being able to enact
mask mandates, meaning local leaders
could not make mask-wearing mandatory
in their local communities1. At times, these
states were not implementing any sort of
mandate at the state level.

to prevent the spread of the virus across
the state.
But the state does not need to act alone.
North Carolina modeled a collaborative
approach in enacting its emergency order,
because the state left a specific provision
that allowed localities to implement more
stringent policies than the state-wide
emergency actions the governor enacted.
North Carolina’s action is an example of
floor preemption, or where a state sets
a minimum standard that allows cities to
build off of that policy base.2
There are a few different types of

Preemption is neither inherently good
nor bad. Preemption can be used to
set minimum standards or can be used
in policy areas that should be left to
the state. The misuse and abuse of
preemption, however, represents state
interference, where the higher level of
government unnecessarily constrains
the actions of local leaders. For instance,
states implementing emergency orders
during the pandemic to close businesses
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preemption, including floor preemption as
North Carolina used, and each has been
used in the current crisis. These types of
preemptions are laid out below.

“

“The misuse and abuse
of preemption, however,
represents state
interference.”

Express Preemption
Express preemption is when a law or
executive order explicitly (or expressly)
conveys its intent to limit or restrict
entirely the ability of a lower level of
government from regulating a policy area.

Forms of Preemption
Vacuum Preemption
When a state prohibits cities from
enacting a policy without the state setting
any policy of its own. This has occurred
in Iowa, where the governor has not
issued a mask mandate, and stated local
governments do not have the authority to
implement mask mandates.
Ceiling Preemption
This is when a state prohibits cities from
doing anything above or different from
what state law already mandates. In Texas,
the governor, after the requests of cities for
a mask mandate, issued a mask mandate
for people in public spaces for certain

Implied Preemption
Implied preemption occurs when a state
law does not use explicitly preemptory
language, but the meaning of the law can
be used to invalidate the actions of lower
levels of government. Implied preemption is
most often clarified through litigation (i.e.,
case law) and Attorney General Opinions.
counties. Localities cannot enact mask
measures beyond this state standard.
Floor Preemption
This is when a state sets a minimum
standard and allows cities to enact laws
with requirements above that minimum
standard. North Carolina set this early in
the pandemic with its emergency order
allowing for greater local restrictions.
Punitive Preemption
This is when a higher level of government
threatens to punish a lower level of
government. Nebraska used this when it
threatened to withhold CARES Act funding
if a county implemented a mask mandate.

Sources:
ChangeLab Solutions. 2019, Fundamentals of Preemption.
Gothner, Chris. “Ames City Council Approves Mask Mandate in 5-1 Vote.” KCCI, KCCI, 2 Sept. 2020, www.kcci.
com/article/ames-city-council-approves-mask-mandate-in-5-1-vote/33867374.
Markowitz, Andy. “Does Your State Have a Mask Mandate Due to Coronavirus?” AARP, www.aarp.org/health/
healthy-living/info-2020/states-mask-mandates-coronavirus.html.
Weiner, Rachel. “Republican Governors Who Opposed Mask Mandates Start to Soften.” The Washington Post,
WP Company, 10 July 2020, www.washingtonpost.com/health/republican-governors-who-opposed-maskmandates-start-to-soften/2020/07/10/465baf14-c070-11ea-b4f6-cb39cd8940fb_story.html.
Walton, Don. “Ricketts: Counties Cannot Require Masks If They Want Federal Coronavirus Cash.” JournalStar.
com, 18 June 2020, journalstar.com/news/state-and-regional/federal-politics/ricketts-counties-cannotrequire-masks-if-they-want-federal-coronavirus-cash/article_6bb36a1e-bff7-5ad1-8486-f01ec72e48c9.html.
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“

Why State Interference
Before the Pandemic
Matters During the Crisis

P

reemption has a long history
as a tool of governments to set
minimums or to constrain local
governments. These previous actions
created a precedent for continued
state interference, even during a global
pandemic and national crisis.
In 2018, the National League of Cities,
tracking seven policies found over 160
instances of preemptions across the
country.3 In 2019, the Local Solutions
Support Center tracked 15 policy areas
and found over 250 preemptive laws,
some in new policy areas such as
e-cigarettes and 5G regulations.4 That
same year, a new project by NLC and the
Policy Surveillance Program of the Center
for Public Health Law Research at Temple
University Beasley School of Law found
255 preemptions across 12 policy areas,
from paid leave to tax and expenditure
limits to firearms.5 Originally focused on
express preemptions passed by state
legislatures, the scope of the project
has been expanded to include caselaw
preemptions and the preemptive opinions
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“The numbers show a dramatic
increase in the use of state
preemption which has chiseled
away at local decision-making.”

issued by state attorneys general, as well
as other barriers to local action.
The numbers show a dramatic increase
in the use of state preemption which has
chiseled away at local decision-making,
leading to an environment where few
states question their actions to override
local leaders and residents.
Some egregious examples of preemption
specifically caught national attention,
such as HB 2, or the “bathroom bill” in
North Carolina that nullified the City of
Charlotte’s LGBTQ-friendly ordinance;
minimum wage preemption in Missouri
that reversed a minimum wage increase
that was set to occur in St. Louis; and
state interference that overturned a local
ballot initiative to limit fracking passed by
residents in Denton, Texas.6
More specifically, paid leave preemption
hampered early efforts to respond to the
virus as 20 states have preempted paid
sick leave policies, with nine states having
no statewide minimum for paid leave.7

Preemptive policies that limit minimum
wage, paid leave, municipal broadband
and LGBT rights, among others,
disproportionately impact essential
workers, people of color, and the
LGBTQ community. Cities, towns and
villages that have tried to respond to
these communities have encountered
resistance from their states, which only
sets the stage for the same type of

state interference that hampered local
responses to COVID-19, a virus which has
disproportional negative outcomes for
Black, Indigenous, and people of color.
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Confusion at the
Outset of COVID-19

A

s COVID-19 began to rapidly
spread through the United States,
all levels of governments were
attempting to navigate the best policy
responses to a new virus. In such a chaotic
environment, confusion can have drastic
consequences. Yet as local governments
attempted to navigate their response,
state interference caused just that.
In Mississippi, after mayors had issued
emergency orders without state action,
the governor finally issued an executive
order. While the governor was trying to
establish a preemptive floor, his order
had much broader definitions of essential
businesses and relaxed standards
compared to what local leaders had
implemented. This caused confusion
for mayors, trying to understand if their
preexisting orders, usually more stringent
than the governors, were valid. Even with
the claim of a floor, several cities, such as
Tupelo, had to revise their orders to allow
for the governor’s more relaxed policies.8

In South Carolina, perhaps one of the
worst instances of confusion at a critical
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junction occurred. As Greenville was
considering implementing an emergency
stay at home order, the state attorney
general issued an opinion claiming
localities did not have the authority to
implement such a measure. The city had
to immediately “re-evaluate” its plans.9
However, by the end of the weekend, the
attorney general had reversed course
and stated he would not sue cities for
implementing emergency orders related
to COVID-19. A local South Carolina
publication said it best, as the state
backed down from its preemptive threat
to cities: “SC AG Wilson says he will not
sue towns trying to protect citizens from
coronavirus.”10
But a weekend of confusion about who
has authority to enact emergency orders
took time away from cities being able to
respond to the spread of the virus during
the critical month of March, as Greenville
reconsidered its actions and large cities
such as Charleston and Columbia already
had stay at home orders that were
suddenly in doubt.

As authorities devise local enforcement
protocols for stay at home orders, in some
areas hit particularly hard by COVID-19
such as low-income communities of color,
the potential for inequitable enforcement
by public safety officials placed many
marginalized communities at high risk.
Data collected by NBC News from major
US cities such as Chicago and New York
showed disproportionate enforcement
(such as fines or arrests) against Black
individuals.11 ChangeLab Solutions has
published recommended approaches
to help equitable enforcement, including
issuing guidance documents for
enforcement, minimizing incarceration,
and shifting the focus to businesses
and institutions.12
Across the country, there were at least
43 executive orders issued by governors
that were specifically stay-at-home or
shelter-in-place orders. Twenty of these
orders had some sort of preemptive

clause—nearly half setting some sort of
preemptive floor where localities could
enact more stringent measures.13
The remaining orders, however, were
a mixed bag for localities. About a
quarter of the researched executive
orders were entirely restrictive, setting a
ceiling preemption that did not allow for
local action. In Georgia for instance, the
governor’s executive order set a ceiling
preemption, not allowing localities to
enact stay at home orders that were
different from the state’s. The remaining
third of executive orders researched
by the team included clauses that
implemented both floor and ceiling
preemption, depending on the policy,
which creates constraints and confusion
for local leaders.14
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“

Equity Considerations
During COVID-19

T

hroughout the pandemic we have
seen local governments develop
equitable solutions for controlling
the spread of COVID-19, particularly for
low-income people and marginalized
communities such as seniors and people
of color, which have been hardest hit. By
utilizing federal CARES Act funding, many
local jurisdictions quickly adopted policies
aimed at emergency responses such as
tenant protection, paid sick and family
leave, and unemployment assistance
benefits. As emergency response efforts
waned, examples of preemptive measures
utilized to support equitable responses to
COVID-19 include:

Housing
In a recent report by the Urban Institute,
thirty-three states passed preemption
laws that prevent local governments from
adopting some type of affordable housing
policy or tenant protection.15 Michigan
issued a statewide temporary suspension
of evictions lasting until July 15, 2020,
setting a preemptive floor that the city

12
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“States can encourage this
partnership by setting regulatory
floors that allow localities to
enact additional policies.”

of Detroit followed by implementing an
eviction moratorium extension which
suspended evictions within its jurisdiction
through August 1516 This effort gave
increased time and shelter which helped
thousands of residents vulnerable to
eviction stay in their homes during the
pandemic. Federal preemption was
recently issued to protect tenants as the
CDC Eviction Moratorium is now in place
until December 3117

Utilities
The city of Durham announced a
suspension on water shutoffs in early
spring of 2020, weeks before North
Carolina’s executive order went into
effect.18 The order preempts localities from
being able to turn off utilities if payments
are not submitted, protecting residents.
However, Elizabeth City requested to
receive a waiver from the statewide order
citing city financial strains.19 In a more
aggressive stance, the city of Le Grange
sought legal action and filed a lawsuit
against North Carolina’s governor.20 Many

small cities and towns that provide utility
services to their residents must absorb
the financial losses, which could lead to
dire budget shortfalls for local governments
and higher rates for consumers. Yet, the
loss of water, gas or electricity can create
unsafe living conditions, placing residents’
health at risk and leaving many marginalized
groups vulnerable to poor health and living
conditions during a pandemic.
These two examples highlight the
challenges of governing during a
pandemic and how preemption can be
used to set a floor, in which case localities
can choose to do more for their residents,
and how targeted preemption can be
used to help residents. It is important for
states to work with local governments

over issues related to social determinants
of health such as employment practices,
landlord-tenant relationships, utilities, and
nutrition assistance programs to combat
COVID-19, particularly in low-income
communities. States can encourage this
partnership by setting regulatory floors
that allow localities to enact additional
policies. But, as is the case of utilities,
targeted state action can be used to
promote fairness and equity, where the
state could also seek to help communities
with the financial impact of COVID-19.21

NATIONAL LEAGUE OF CITIES
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Preemption & Public Safety

Reopening &
State Interference

W

hile the onset of COVID-19
presented its own challenges,
with its rapid spread and the
lack of knowledge about the disease,
“reopening” presented another set of
contentious issues. In particular for the
US, the spread of the virus tended to be
regional, if not hyper local, as certain areas
experienced faster spreads than others.
Targeted actions and responses were
necessary. Or, in most cases, cities needed
more time to slow the spread of the virus
and “flatten the curve.”
Georgia presented one of the national
examples of state interference in
reopening. For the small beach
community of Tybee Island, the state
reopening of beaches was a major
concern for fear of tourists bringing the
virus to the community.22 Additionally,
the City of Atlanta was far from ready to
reopen as it sought to control the spread
and as it had limited resources to enforce
restrictions. After the city was forced to
go along with the state, the mayor sought
to implement a mask mandate, but was
sued by the governor. Eventually, this
suit was dropped.23 In place, Georgia’s
governor has allowed cities to implement
mask mandates but only in public spaces
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and only if they reach a “threshold” of
COVID-19 cases; they are preempted from
requiring masks inside businesses.24
Education—typically a staple of local
decision making—has also encountered
state interference during COVID-19. In
Iowa, the governor has mandated schools
to hold at least 50% of classes in-person.
Localities such as the Iowa City and Des
Moines school districts, experiencing
higher COVID-19 rates than other parts
of the states, sued the state to be able to
teach.25 In Florida, waivers were offered
by the state to school districts in South
Florida to start the 2020-2021 school
year entirely online, an area experiencing
“extremely high coronavirus rates.” But as
other districts applied, all were denied and
forced to reopen by the governor, which
has caused a lawsuit from the Florida
Education Association and the national
NAACP. While the district court agreed
with these organizations, the state won
on appeal.26 The Hillsborough County
school district—encompassing Tampa—
wanted to wait to re-open its schools but
Florida Governor Ron DeSantis threatened
to withhold nearly $200 million in state
funding if they did not open.27

After the murder of George Floyd at
the hands of Minneapolis police officers,
the country experienced a summer of
protest and policy change to address
the systemic racism that contributed to
Floyd’s death. These protests were not
always met with peaceful treatment by
police, and federal forces.
In Portland, Oregon, federal agents that
were present at the federal courthouse
located in the city began to expand
their patrol zone, pushing protestors
blocks away from the courthouse. These
moves, and other aggressive actions used
by the federal agents, were met with

condemnation by the Mayor of Portland,
Ted Wheeler, and a lawsuit by the Oregon
Attorney General, Ellen Rosenblum.
Federal preemption is not new. In the past,
it has been used to set floor preemption,
otherwise known as minimum standards,
in legal domains such as civil rights and
environmental regulation. But as Robert
Tsai, a professor at the Washington
College of Law at American University,
explained, local policing has been left
to the local jurisdiction. The presence of
federal agents wandering the streets of a
city represented a significant departure
and created a preemption of police force.

Sources:
Baker, Mike, et al. “Federal Agents Push Into Portland Streets, Stretching Limits of Their Authority.” The New
York Times, The New York Times, 25 July 2020, www.nytimes.com/2020/07/25/us/portland-federal-legaljurisdiction-courts.html.

In Nebraska, as localities also considered
mask mandates, the governor threatened
to withhold funding from counties that
implemented it, representing punitive
preemption.28 Cities in Texas also were met
with fierce resistance from their governor
for attempting to implement mask
mandates, even as the governor eventually
began to implement some versions of a
mask mandate.29

These mask mandates and social
distancing policies, while important for
slowing the spread of the virus, have not
been enforced equally. For example, there
have been reports of police officers in
New York that have targeted people of
color for non-compliance.30
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What’s Next?

T

he pandemic is not over. The nation
faces a potentially challenging fall
and winter with a second wave, flu
season, and schools attempting to hold inperson classes.
As COVID-19 cases spike in certain
locations, will states allow localities to
respond to their unique situations? Or will
states continue to hinder local responses
until it is too late? It is important for
local, state, and federal officials to
work together as we face such an
unprecedented crisis—but the frequent
preemption of local efforts hinders a unified
response and only harms local efforts.
Additionally, the pandemic has created
an economic crisis. As it erases millions
of jobs, cities have struggled to bring
in revenue and face difficult choices to
regain their revenue or cut city services.
This is in part due to tax and expenditure
limits (TELs).
Tax and expenditure limits are another
example of preemption, specifically
limiting the options of how cities enact
or raise their taxes, and sometimes how
those revenues are spent. TELs can be
imposed by state legislatures or can be
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passed by referendum. They can restrict
municipal revenue via general revenue
limits, which places a limit on annual
increases in total revenues, thus slowing
the growth of revenue in response to
rapid economic expansion. Or they can
restrict revenues through tax assessment
limits, which limits the annual assessed
value by either freezing the value or tying
increased to an index or formula.
This intersection of COVID-19 and TEL
preemption is taking place in Colorado,
where the residential assessment rate
formulae could cause the rate to drop
from 7.15%, to 5.88%. This would represent
a roughly 18% drop in residential property
tax revenues for Colorado’s local
governments.31
As the nation learns the true depths of
the economic crisis, cities will need to be
dynamic in order to respond to their local

“

“...cities have struggled to
bring in revenue and face
difficult choices to regain
their revenue or cut city
services.”

fiscal needs. Current fiscal structures do
not allow that, as 48 of the 50 states have
some type of tax and expenditure limit
in place.32
The economic crisis, as well as the
pandemic itself, present an opportunity
to reevaluate the social safety net. The
social safety net is riddled with holes that
allow too many Americans to fall through
the cracks. This can be seen in issues
ranging from paid leave, labor protections,
unemployment income supports, and more.
Paid sick leave became a flashpoint as the
country entered the pandemic and states
had preempted localities from enacting
paid leave and in some instances not
enacting leave at the state-level. Paid sick
leave has consistently been popular with
the American public even when there
wasn’t any national action, but the level of
support has increased dramatically during
the pandemic. Cities have passed paid
sick leave policies for years now, seeking
to expand the social safety net wherever
they can. Unfortunately in nearly half the
country, states have blocked these laws
through preemption. Thankfully shortterm measures were passed at the federal
level to respond to the lack of a national

policy on paid leave during the crisis,
but these safety net supports need to be
made permanent.
Some essential workers—such as grocery
store employees—were earning minimum
wage (until some chains enacted
“hero bonuses”) before and during the
pandemic. In a number of states, the
minimum wage is tied to the federal level
which is just $7.25 an hour. In others that
may have a higher minimum wage, the
decision over the amount is preempted so
that cities with hundreds of thousands of
residents have the same minimum wage
as smaller communities.
Rather than responding in an ad-hoc
manner to these protections for essential
workers, as the federal government did
with its COVID-19 paid leave policy and as
businesses did with temporary bonuses,
states and localities could examine
how to strengthen these measures by
repealing these preemptions and allowing
for local regulations. Cities have been
at the vanguard of policy change on
strengthening the social safety net and
the country should take its cue from local
leaders on how best to move forward.
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Preemption, Public Health, &
Equity in the Time of COVID-19
The pandemic presents an opportunity to reevaluate the structural issues that severally
limit local decision-making. In a paper by the Local Solutions Support Center, ChangeLab
Solutions, and ThinkForward Strategies, the following recommendations were tailored
for each level of government:

Federal Government

Local Government

Congress should adopt legislation
prohibiting states from preempting local
governments from building or expanding

Local governments and residents
should support resolutions, lobby state
lawmakers, and call for state executive
action in support of local authority to
enact more protective laws related
to COVID-19 response (e.g., mask
and physical distancing mandates),
economic security (e.g., minimum wage,
paid leave, employment protections),
equitable housing (e.g., eviction
moratoria, rent control, source-of-income

access to municipal broadband.

State Government
State governments should permanently
remove state preemption of more protective
local laws related to COVID-19 response
(e.g., mask and physical distancing
mandates), economic security (e.g.,
minimum wage, paid leave, employment
protections), equitable housing (e.g.,
eviction moratoria, rent control, sourceof-income antidiscrimination), municipal
broadband, and civil rights (e.g.,
antidiscrimination laws, sanctuary cities).
Governors and other authorized officers
should use their emergency powers to
suspend preemptive laws preventing
effective and equitable local responses.
Where necessary, state legislatures should
amend state emergency laws to authorize
the suspension of preemptive laws.

18

Legislatures should repeal all state
preemption laws that penalize localities
or local officials that enact, enforce, or
attempt to enact or enforce preempted
or potentially preempted laws (e.g., laws
subjecting localities and local officials to
fines, civil liability, removal from office, and
loss of funding).
Legislatures, and voters in states that allow
voter initiatives, should adopt structural
reforms to strengthen home rule in
alignment with the National League of Cities
Principles of Home Rule for the 21st Century.
Those responsible for appointing judges,
and voters in states that elect judges,
should select judges receptive to legal
theories protective against the misuse of
state preemption.

antidiscrimination), municipal broadband,
and civil rights (eg, antidiscrimination
laws, sanctuary cities).
Local governments and residents should
advocate for state legislation or ballot
measures expanding home rule authority
in alignment with the National League of
Cities Principles of Home Rule for the 21st
Century.

More Resources
The Local Solutions Support Center has
produced several resources for local
leaders as they navigate preemption,
COVID-19, and reimagining public safety.

Message Guide: Talking About Local
Control During COVID-19
How do you know if your local
government has the legal authority
to adopt a policy response to the
Coronavirus Pandemic?
Disbanding, Defunding, or Reforming
Local Law Enforcement

19
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Conclusion

T

he current crisis, the confluence of a
pandemic and economic recession,
presents challenges for every level
of government, and impacts the lives of
every resident. Cities, towns and villages
are on the front lines of responding to
the virus as they seek to slow the spread
and stop any outbreaks. The ability to
respond in an equitable, efficient and
dynamic manner is a prerequisite to
handling this unprecedented moment.
The abuse and misuse of preemption
in the aforementioned examples are
opportunities for states to reevaluate
how they may be harming local efforts to
address the pandemic.
Below are options for local leaders to
advocate to their state governments
to respond as needed to the COVID-19
pandemic.

Repeal Unnecessary
Preemptions
Local leaders can advocate for the repeal
or reform of unnecessary or burdensome
preemptions, those hindering local actions
and negatively impacting the lives of
residents. These can range from simple
repeals of mask mandate preemptions,
to municipal broadband preemption
hindering cities from providing better
internet access to their communities.33
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Advocate for Home
Rule Reform
Cities can advocate for a new vision of
local decision-making in their states with
the Principles of Home Rule for the 21st
Century. This pivotal document provides
legal text for states to enact meaningful
home rule authority, granting local
governments the powers they need to
respond to their community without state
interference.

Build Partnerships
Cities are not seeking to act alone—they
are seeking partners. Our federal system
has a key strength in being able to work
on multiple levels, set minimum standards,
and respond to the local conditions that
can vary across a state. Examples of local
and state collaboration can flourish in a time
of such rapid change and specific contexts.

Write Explicit Language
Allowing Local Action
State leaders can explicitly build these
partnerships via laws and executive orders
that set minimum standards, or floor
preemptions. As was the case in North
Carolina, the governor’s executive order
gave localities the ability to implement
more stringent emergency policies to
respond to the virus.

Center Equitable Solutions
Local government should consider
implementing an equity-first preemption
framework to assess whether preemption
is likely to worsen systematic inequities
or whether it is an appropriate response
to address existing inequities. An equityfirst framework can help mitigate any
negative policy impacts on low-income,
marginalized communities including
people of color and provide opportunities
to reduce disparities during a public
health crisis.34
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