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City Rights in an Era of Preemption

From the Director

State preemption is a threat to local democracy and city success.

ur nation’s local elected leaders work

tirelessly every day to reflect their

city’s values and represent community
members. These leaders represent the level of
government closest to the people they govern,
and they focus on the critical issues that matter to
the people of this great nation.

In this updated 2018 edition of City Rights in an
Era of Preemption we are continuing to observe
aggressive moves by state legislatures nationwide
to usurp local authority. Ultimately, people who
live in cities want control over their own destinies.
But when states seek blanket policies that run
counter to the values of its cities, local leaders do
not stand down.

State-level politicians are actively working to
overturn the will of people in cities—both through
preemption and Dillon’s Rule provisions. As a
result, the work of city leaders and the mandate of
the people is undermined. Taking stock of the last
year, it is abundantly clear that the overall uptick
in preemption laws and the general antagonism
toward local control by disconnected state
lawmakers must stop.

Consistently, state legislators have stricken down
laws passed by city leaders in four crucial areas
of local governance: economics, social policy,
health and safety. This report focuses specifically
on the areas of economic and social policy.

While we draw distinctions between these two
policy areas in our analysis, there is a consistently
strong linkage between social and economic
policymaking and their ultimate outcomes.
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In the economic sphere, there has been a
concerted effort to impinge on the ability of

cities to regulate economic activity taking place

in communities. While a range of local laws have
been preempted, this analysis centers on local
minimum wage ordinances, the implementation of
municipal broadband and the regulation of sharing
economy activity in the ride-hailing and home-
sharing space.

When it comes to social policy, aggressive state
action has limited the ability of city leaders to
expand rights and provide opportunities to
community members. Recently, we have observed
states curtailing the ability of cities to pass laws
supporting inclusive, family-friendly communities—
particularly as it pertains to the areas of LGBTQ
rights and paid leave laws.

In some cases, state preemption does not mean
progress is lost and can even lead to improved
policy statewide. However, preemption that
prevents cities from expanding rights, building
stronger economies and promoting innovation can
be counterproductive and even dangerous. When
decision-making is divorced from the core wants
and needs of community members, it creates a
perilous environment.

At the National League of Cities, we are actively
seeking to counter the rising tide of preemption
with a focus on education, research, and policy
development. Local control and city rights are
priority number one. We know well that innovation
happens in cities and then percolates upwards.
This process should be celebrated, not stymied.

BROOKS RAINWATER

Senior Executive and Director of NLC’s
Center for City Solutions
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City Rights in an Era of Preemption

Introduction

What is preemption?

Preemption is the use of state law to nullify

a municipal ordinance or authority. State
preemption can span many policy areas including
environmental regulation, firearm use and labor
laws. States can preempt cities from legislating
on particular issues either by statutory or
constitutional law. In some cases, court rulings
have forced cities to roll back ordinances already
in place.

Preemption on the rise

State legislatures have gotten more aggressive
in their use of preemption in recent years.
Explanations for this increase include lobbying
efforts by special interests, spatial sorting of
political preferences between urban and rural
areas, and single party dominance in most state
governments.! This last point is particularly
important. As preemption efforts often concern a
politically divisive issue, they rely on single party
dominance to pass through state legislatures.

As of the 2017 election cycle, Republicans

have twenty-six government trifectas, meaning
they control both legislative chambers and the
governor’s office. Democrats have trifectas in
eight states, but control a larger portion of city
halls. Several states where there has been single-
party control over the last decade, including
Georgia, Michigan, North Carolina, Ohio and
Wisconsin, have seen increases in preemption.

Loss of local control

Proponents of preemption argue that it equalizes
laws across the state, preventing individuals and
firms from navigating a patchwork of regulation.
Preemption creates a problem, though, because
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it means a loss of local control for cities. This
loss of local control means that cities cannot
curtail laws to fit their needs, creating economic
implications, especially when fiscal authority is
limited. Preemption can also have human rights
implications when social policy affects groups
like the LGBTQ community or working mothers.
Therefore, when cities and state leagues are up
against a bill with preemptive language, they
will almost always oppose it. Recent preemption
has pitted rural- and suburban-dominated state
legislatures against cities with large populations
of low wage earners and ethnic minorities. In
these cases, the argument for preemption has
focused on the role of government and cities’
place within it.

Overview of Findings

Our state-by-state analysis of preemption
focused on the following seven policy areas:
minimum wage?, paid leave?, anti-discrimination?,
ride sharing®, home sharing® municipal
broadband’ and tax and expenditure limitations.®

# of States with

Policy Preemption
Minimum Wage 28

Paid Leave 23
Anti-Discrimination 3

Ride Sharing 41
Home Sharing 5
Municipal Broadband 20

Tax and Expenditure 42

Limitations



Where Does Preemption Limit Local Control?

Preemption is the use of state law to nullify a municipal ordinance or authority. State
preemption can span virtually all policy areas.
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City Rights in an Era of Preemption

Dillon’s Rule vs. Home Rule

The U.S. Constitution does not mention local
governments. Instead, the 10" Amendment
reserves authority-giving powers to the states.
Therefore, there is a great deal of diversity in
state-local relations between, as well as within,
states. Generally speaking, however, states
provide either narrow (Dillon’s Rule) or broad
(Home Rule) governing authority to cities,
defined in the state constitution and/or by statute
enacted by the legislature.?

Dillon’s Rule, which is derived from an 1868
court ruling, states that if there is a reasonable
doubt whether a power has been conferred to a
local government, then the power has not been
conferred.”® Dillon’s Rule allows a state legislature
to control local government structure, methods
of financing its activities, its procedures, and the
authority to make and implement policy. Due to
the rigidity of this system, however, some states
began to adopt “Home Rule” provisions in the
early 1900s. Home Rule limits the degree of
state interference in local affairs and delegates
power from the state to local governments. That
power is limited to specific fields, and subject to
constant judicial interpretation.

The distinction between Dillon’s Rule and
Home Rule is important but often overlooked
in discussions of preemption. Cities in Dillon’s
Rule states are broadly preempted in many

of the areas discussed in this report. However,
there are many instances of larger cities in
Dillon’s Rule states that are granted Home Rule
authorities, like New York and Baltimore. In
other instances, regardless of Home Rule status,
state law supersedes local governing authority,
particularly when the state wants to establish a
minimum threshold (i.e., minimum wage, anti-
discrimination) to which locals must abide.

Preemption Goes by Many Names

The following are terms often used in state
legislation in order to preempt municipal
authority:

e "Any order or ordinance by any political
subdivision shall be consistent with and
not more restrictive than state law...”

*  “Local governments may not impose
regulations that exceed...”

e “The department has exclusive regulatory
authority...”

e "It s the intent of the legislature to occupy
the field...”

e “This part preempts the laws of any local
government...”

e “local laws and ordinances that are more
restrictive shall not be enacted...”

e “The state shall have sole authority to
control and regulate...”

*  “Regulation is @ matter of statewide
concern...”

e “..and no more stringent than a state
statute...”

e “This act shall supersede any other statute
or municipal ordinance...”

e “For the purposes of equitable and

uniform regulation and implementation...”

Source: Public Health Law Center, “Preemption by Any
Other Name,” 2010
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Minimum Wage

2016 was the year of the minimum wage
increase. It was also the year of minimum wage
preemption. With rising levels of scrutiny over
whether the current minimum wage is a “living
wage,” activists successfully persuaded elected
officials in some states and cities to reconsider
wage laws. Movements to increase wages to
$10.10 per hour, or even $15 in some places,
spread throughout city councils and ballot boxes.
However, not all cities were able to give their
residents a pay raise due to state preemption.
And, in a number of states, legislatures made sure
even more cities could not regulate wages by
passing new preemption laws.

Local governments can be preempted from
passing minimum wage ordinances in a number
of ways, including their state constitutions, their

Preemption By State

States with minimum wage preemption

particular charters, or specific statutes passed by
the legislature. Those in favor of state preemption
can also take cases to the courts. In 2015, for
example, business interests attempted to overturn
minimum wage ordinances on procedural
grounds in Missouri and Kentucky."

Local Impact

Before state preemption in 2017, five of lowa’s 99
counties raised minimum wages above the state
level. In Johnson County, for example, wages were
set at a minimum of $10.10 per hour, except for
those municipalities that vote to opt out. Because
of the variation within and among the state’s
counties, lowa’s governor backed, and ultimately
passed, preemption. Wages in those cities and
counties above the state level were reduced.”

Twenty-eight states currently

have some kind of preemption

of minimum wage ordinances.
Many of these states, such as New
Hampshire and Colorado, have had
long-standing preemption because
authority to regulate wages was
never granted to cities. Moreover, a
growing number of state legislatures
have considered explicit statutory
preemption. Alabama, Ohio, and
North Carolina are three states

that took action in 2016. Alabama’s
bill bore a striking resemblance

to the “The Living Wage Mandate
Preemption Act,” a piece of model
legislation posted on the website of
the American Legislative Exchange
Council (ALEC).”2
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Minimum Wage Efforts Under
Fire in Kentucky

In 2014, Louisville, Kentucky, passed an ordinance that would
have gradually raised the minimum wage to $9 per hour by
July 2017. However, in 2016, the Kentucky Supreme Court struck
down Louisville’s minimum wage ordinance, ruling that the city
does not have the authority to set a minimum wage above the
level set by the state.” The ruling also invalidated an ordinance
from the city of Lexington that would have raised its minimum
wage to $10.10 by 2018. In a 6-1 decision, the majority opinion
stated that, while cities like Louisville and Lexington have
broad authority under home rule, the sovereignty of the state is
supreme in the area of minimum wage, where state law already
exists.” The court wrote that the state’s minimum wage statute
contains no room for local legislation and is not simply a wage
floor to be exceeded by cities.

In Missouri, minimum wage increases in St. Louis
and Kansas City ran into legal trouble before
they could be implemented.’® Courts blocked an
ordinance in St. Louis and a ballot initiative in
Kansas City on the grounds that state minimum
wage law preempts cities from enacting their
own. However, the Supreme Court ultimately
ruled that the Kansas City vote must go forward
before judges can decide if a wage increase is
lawful. Given the cost of a referendum and the
likelihood of the decision being overturned, local
officials decided not to pursue the vote.

NATIONAL LEAGUE OF CITIES



Paid Leave

Paid leave, which includes sick, family and
medical leave, is a growing area of action for a
number of cities. Paid sick leave laws specifically
refer to the federal, state or local government
mandating that employers provide sick time

for employees that is paid either directly by the
employer or through a social welfare benefit
administered by the government.

Paid family and medical leave refers to the
government providing monetary support to
people caring for newborn children or aging
parents, or addressing serious health issues.
These types of laws typically provide anywhere
from a percentage of full pay to 100 percent of
a worker’s salary for set periods of time ranging
from a few weeks to a year or more.

Preemption By State

I States with paid leave preemption

Local Impact

When states preempt cities’ authority to pass
paid sick and family and medical leave laws,
they are not only limiting local control, but
also undermining the overall health and well-
being of employees. In a 2008 study, public
health researchers found that 68 percent of
those without paid sick leave went to work
with a contagious illness.?* With more sick
people at work, there is a greater likelihood of
others becoming ill, thereby reducing overall
productivity and wellbeing.

In addition to health impacts, access to paid
leave positively affects local fiscal and economic
conditions. For example, Mayor Bill de Blasio
attributes the strength of New York’s local

Twenty-three state legislatures
have passed laws that preempt
the ability of cities to pass laws
mandating employers within their
jurisdictions provide paid leave.
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A Brief History of Paid Leave

In the United States, the federal government does
not provide paid family and medical leave at the
national level. In the global context, most countries
provide paid family and medical leave, including all
countries in the Organisation for Economic Co-
operation and Development (OECD), making the
United States an extreme outlier.” While a 1993
law, the Family Medical Leave Act, provides new
parents with a guaranteed 12 weeks off after the
birth of a child, it provides no remuneration, and is
therefore only an option for those that can afford
unpaid time off.

Additionally, only 12 percent of private sector
employers provide paid family and medical leave
to their employees, thereby leaving a great deal of
families with few options upon the birth of children
or to care for aging parents.”® The lack of national
and state-level action to provide paid family and
medical leave has spurred forward momentum in
many cities to pass such laws.”” New York is one of
five states that has acted, providing all employees
in the state with paid family and medical leave.

In some instances, statewide paid sick leave

laws allow cities to provide levels of support

for employees that exceed the state’s minimum
requirements. San Diego and San Francisco are
among several California cities that have passed
paid sick leave laws that go above and beyond
state minimums.?°

economy, in part, to the recent expansion of paid
family and medical leave laws. Approximately

3.4 million public and private employees are now
protected, 1.2 million of whom were previously
subject to the loss of jobs and pay in the event of
serious illness.?
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There has been a groundswell of local momentum
for paid sick leave. In just the past couple of years,
more than 20 municipalities have passed paid sick
leave laws.?' State attempts, however, to usurp
local control over paid sick and family and medical
leave policies persist. New methods of preemption
are also beginning to crop up. For example, in the
absence of a state law that explicitly prohibits local
paid sick leave, Arizona has threatened to withhold
revenues from the City of Tempe in order to deter
the possible adoption of paid sick leave measures.??



Anti-Discrimination

Given the vast political differences between some
cities and their state governments, cities have
moved to cement social progress and protect

the rights of marginalized groups through anti-
discrimination ordinances. Also called non-
discrimination ordinances, these laws may deal
with discrimination surrounding employment, use
of public facilities and commercial activities. Anti-
discrimination ordinances add characteristics
such as marital status, sexual orientation and
gender identity to the list of identifiers protected
in existing ordinances, often going beyond
existing state-wide protections.

At least 225 local governments prohibit
employment discrimination on the basis of
gender identity.?® However, in 2011, Tennessee
became the first state to prohibit local

Preemption By State

I States with anti-discrimination preemption laws

governments from extending protections
exceeding those recognized by state law. This
legislation, called the Equal Access to Intrastate
Commerce Act, defined “sex” as the designation
indicated on an individual’s birth certificate.
Following Tennessee, two states, Arkansas in
2015 and North Carolina in 2016, passed explicit
statutory preemption in this area. Cities in
other states may be preempted because they
lack authority to regulate workplace or public
accommodations discrimination due to Dillon’s
Rule laws.

Local Impact

While many preemption bills do not explicitly
mention religion, they are often introduced
alongside religious exemption laws. These

Three states have passed explicit
statutory preemption of local
anti-discrimination ordinances.

NATIONAL LEAGUE OF CITIES 10
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North Carolina Bathroom Bill in National Spotlight

In March of 2016, North Carolina’s legislature
passed N.C. House Bill 2 (HB2), which would

go on to generate controversy. Also referred

to as the Public Facilities Privacy and Security
Act or the “Charlotte bathroom bill,” the law
stripped local authority on a number of issues
including regulating access of public facilities.?®
HB2 was passed in direct response to a non-
discrimination ordinance passed by Charlotte
City Council in February, which prohibited sex
discrimination in public facilities. Passed during
a one-day specially convened session, HB2
made the workplace and public accommodation
discrimination ordinances of more than a dozen
North Carolina cities illegal.?®

HB2 also included language eliminating local
authority to increase the minimum wage. This
provision was an olive branch to business
interests, which were poised to bear the brunt of
economic backlash and boycotts against the state.
While no North Carolina municipality had set
different wages than the state, many businesses
supported the preemption of such authority and,
therefore, HB2. This support was necessary as
business interests in other states have effectively
stopped similar anti-discrimination laws from
being passed or signed.

“religious freedom” bills allow businesses and
individuals to exempt themselves from general
legal requirements based on religious grounds.
These laws often preempt local governments
from regulating in this area.

In some places where religious freedom bills have
been passed, city ordinances stand in opposition
to these state-imposed limitations. As creatures
of the state, there is little that cities can do to
counteract state action. However, a 1996 Supreme
Court ruling in Romer v. Evans could be a beacon
for cities. In a 6-3 decision, the court struck down
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North Carolina faced strong pushback immediately
after enacting HB2. Plans for major events and new
jobs in the state were cancelled, totaling near $400
million in lost investments.?” An attempt was made
to repeal the law during a special legislative session
in December. A deal had been struck between

the state legislature and the city council, where

the city would strike the ordinance and the state
would repeal HB2. However, after the city council
repealed the full ordinance, the state legislature
kept HB2 intact.

a state constitutional amendment that prohibited
localities from designating “homosexual, lesbian
or bisexual orientation” as a protected class.?° The
majority found that the amendment violated the
equal protection clause of the U.S. Constitution
because it was based on bias toward a group

of individuals and not related to a legitimate
government interest. If cities can argue the goal
of the preemption is to harm people or treat
groups differently, there may be a violation of
equal protection or substantive due process,
according to Romer.



Sharing Economy

The sharing economy, also commonly referred
to as collaborative consumption, encompasses
peer-to-peer transactions in which providers
and consumers share resources and services
from housing to vehicles and more. The two
areas of the sharing economy examined here
are ride hailing platforms (e.g. Uber and Lyft)
and short-term rental or home sharing platforms
(e.g. HomeAway and Airbnb). This examination
considers whether any legislation, regardless of
whether it limits or embraces the operation of
these platform-based companies, was passed by
the state legislature in each state.

Ride Sharing

Ride sharing, also referred to as ride hailing, is
typically recognized as a one-time transaction in

Preemption By State

States with ride sharing preemption
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which someone who needs a ride is matched with
a nearby driver and is shuttled to a destination. This
service is distinguished from traditional for-hire
transportation service by the fact that ride hailing
vehicles are personal vehicles. The majority of
drivers are generally non-professionals that provide
rides on a part-time basis, although there are a
portion of drivers that do in fact drive full time.

When ride hailing companies began to proliferate
throughout the country, they were initially found,
for the most part, in large metropolitan areas. This
is no longer the case. Companies like Uber and
Lyft, often legally referred to as transportation
network companies (TNCs), have entered
metropolitan markets of all sizes around the
world, and serve populations with different needs,
cultural inclinations and political orientations.

Forty-one state legislatures
have passed bills that preempt
the authority of cities to
regulate transportation network
companies in the way they see
fit. Over the last couple of years,
legislation was proposed on TNCs
in almost every state legislature
in the country. Most cities with a
presence of TNCs experienced
some sort of regulatory action
and/or other intervention from
state-level policymakers.3°

12
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State-level Action on Ride Sharing

State actors have always played a prominent
role in regulating transportation, and thus

have continued to exercise their policy

making authority to regulate TNCs. However,
transportation policy—particularly regarding
for-hire vehicles—has always been a local issue,
as cities are the backbone of the transportation
system, and related laws are enforced by local
officials.

State-level interventions on this issue range

from legislation proposed or passed in state
legislatures to regulatory rulings and state

legal action. In some cases, state interventions
reflect positive sentiment for sharing economy
platforms. For instance, Colorado was the first
state to pass legislation authorizing ride hailing
statewide. While the taxi industry opposed

the legislation, Governor John Hickenlooper
celebrated it as an affirmative move toward
innovation for the state. The bill requires TNCs to
have insurance policies that cover the rider and
driver, and to conduct background checks on all
potential drivers. Even though the new law took
power from cities to legislate on this issue, it was
seen as a pro-innovation move for the state.

In California, the state’s Public Utility Commission
(PUC) also approved a regulatory framework
under which TNCs could operate legally
throughout the state. The result is that taxi
services continue to be regulated by cities and
counties, while ride hailing services are regulated
at the state level, similar to limousines and
charter buses. This has created a rift between the
TNC and taxi industry, the latter of which feels
that they are forced to deal with more onerous
regulation.

In other cases, state intervention has prohibited
sharing economy companies from operating
legally.®" In Virginia, the state’s Department of
Motor Vehicles issued a cease-and-desist letter
to both Uber and Lyft, causing them to halt

NATIONAL LEAGUE OF CITIES

TNCs in Virginia

When the Virginia state legislature

passed a bill regulating the operation

of TNCs in Virginia in 2015, cities were
effectively prohibited from passing their
own regulations. Prior to that, taxi-cab
companies in the state of Virginia were
regulated at the local level. TNCs changed
the regulatory landscape by preempting
the authority to regulate similar services
from the local level and moving it to the
state level. The introduction of TNC services
in VA prompted some concern from local
level administrators, specifically, local

law enforcement agencies and airport
authorities who wanted information about
where these TNCs would be operating.

The new law required TNCs and any TNC
affiliated company to register with the state,
pay an annual fee, as well as an additional
renewal fee. As a result, the registration
requirement shared TNC information with
local officials. The current legislative session
saw a new bill introduced that will eradicate
the requirement that TNCs register with the
state. The likely passage of this bill will result
in less information being channeled to local
authorities about these mobility platforms.

operations in Commonwealth of Virginia. Since
July of 2015, there has been state-level regulation
in place that set forth a framework for how TNCs
can operate in Virginia.

Local Impact

Transportation and the way it is regulated is
wedded to factors like geography, demographics
and local economic activity. Furthermore, local
government officials are closest to citizens,

and thus most conscious of their priorities and
values. Cities need the opportunity to assess
their transportation needs and make policy
decisions that best serve their residents. While



“The state has always, through the Public
Utilities Commission, regulated taxis, and
TNCs have always been seen as an adjunct
to taxis. Cities weren't necessarily trying to
get involved or have a bigger stake in that
initial policy discussion. It was seen as a sort
of pro-innovation move that set up minimal
requirements to protect the public safety.
That was welcomed.”

// MARK RADTKE, COLORADO MUNICIPAL LEAGUE
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embracing innovative technologies and platforms
such as TNCs can reflect positive, pro-innovation
sentiment and offer more mobility options to
individuals, state level policies tend to overlook
local nuances. Most importantly, they limit cities’
ability to regulate ride hailing in ways that make
the most sense for a particular community.

Home Sharing

Home sharing, also commonly referred to as
short-term rentals, is recognized as an organized
agreement between two parties, in which one
party rents out all or part of his or her home to
another party on a temporary, one-time basis
through a third party platform (e.g. Airbnb and
HomeAway).

While the insurgence of TNCs was much more
sudden, and caught many cities off-guard, home
sharing is something that has been taking place
in many communities in slightly altered forms for
decades. Companies such as Vacation Rental by

Preemption By State

States with home sharing preemption
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Owner (VRBO) have existed for quite some time,
and although the user interface has changed to a
digital platform, the actual service is quite similar.

For example, in the state of Colorado, seasonal
and vacation properties have historically played

a significant role in the economy. However,

in recognizing the place-based nuance and
contextual nature of this issue, the state leaves
the regulation of short-term rentals to its cities.
The city of Denver was among the first in the
nation to roll out a short-term rental portal,
making it much easier for city residents to comply
with the local regulation.®?

State-level Action on Home Sharing

In October of 2016, the state of New York passed
a law making it illegal to list short-term rentals on
Airbnb and other platforms. The state already had
an existing law in place that prohibits individuals
from renting out units for a time period of less
than 30 days. The new law took an extra measure

Five states have preempted
city authority over home
sharing. The low number is
likely due to the local nature
of neighborhood zoning laws.



to prohibit any advertising of such illegal rentals,
essentially blocking the platforms that individuals
might use to do so.3* While this action makes

it difficult for individuals throughout the state

of New York to use short-term rental platforms

as a way to generate revenue, it was especially
impactful in large metropolitan areas such as New
York City, where the short-term rental market has
become quite substantial. Airbnb struck back with
a lawsuit hours after the bill was signed into law.**

Conversely, a law that went into effect on January
1, 2017 in Arizona severely limits local control in a
very different way. The new law ends cities’ ability
to restrict or ban short-term rental platforms,
essentially making them legal everywhere with
some limited regulatory authority. It also requires
the platforms to collect taxes, which are then
turned over to the state.*®

Local Impact

Restricting the role of cities in regulating short-
term rentals is ultimately detrimental to residents.

Whether laws passed by the state are prohibitive
like New York’s or enabling like Arizona’s, they fail
to acknowledge the reality that city leaders know
best what their residents’ desire and what their
neighborhoods can accommodate.

Statewide home sharing laws also may potentially
hamper local tax collection in some instances,
essentially eliminating or circumventing any

tax revenue that could potentially benefit the
city. While Arizona’s law positions the state to
embrace the sharing economy, it also positions
the state government to reap the benefits of
commercial transactions that take place at

the local level. While embracing innovation is
laudable, city governments deserve to shape the
zoning laws and regulation that impacts their
neighborhoods and the people who live in them.

NATIONAL LEAGUE OF CITIES 16
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Municipal Broadband

Municipal broadband is high-speed internet
service provided to consumers by either a public
entity, such as a local government or public
utility, or a public-private partnership, rather
than a private telecommunications provider.
These networks may be wired fiber networks or
wireless services, and may exist in dense cities or
rural towns. At least 492 municipal networks are
currently operating across the United States.s®

Communities may establish municipal broadband
networks for a variety of reasons. Access to
broadband can increase residential property
values, increase commercial business activity
and spur viable employment options in isolated
communities. Broadband, whether publicly or
privately provided, opens doors to education,
healthcare, recreation and business growth.*’

Preemption By State

I States with municipal broadband preemption
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The reason most commonly cited for establishing
a municipal broadband service, particularly by
smaller communities, is that the community

in guestion is unserved or underserved by
incumbent providers.*® Buildout of a fiber
network is expensive, and may not make sense
for an incumbent provider who can only acquire
a limited number of subscribers in a sparsely-
populated or geographically isolated area of new
buildout. Other communities may find that, after
having built a fiber ring to connect municipal or
school buildings, or updating a utility’s grid to
allow for smart metering, the cost to extend last-
mile service from that ring is relatively low and
will allow the public provider to offer broadband
at a competitive cost to their residents.

A total of twenty states
have preempted their
municipalities from
establishing a public
broadband service.



Municipal Broadband Challenges

at the Federal Level

In recent years, two public providers, the
Electric Power Board of Chattanooga, Tenn.,
and the city of Wilson, N.C,, established public
broadband service to their electricity customer
base. Chattanooga’s utility began building out
a “smart grid” in 2009, and began offering
fiber to its customers in 2010. Tennessee law
prohibits the Electric Power Board from offering
communications services beyond its existing
customer base, and so has been blocked from
expanding its offerings to nearby communities.
Wilson established a similar network, and

ran into similar roadblocks when attempting

to offer broadband services to neighboring
cities. The two cities petitioned the Federal
Communications Commission (FCC) for relief
from their state statutes, and on February 16,

State-level Action

State preemption of municipal broadband
generally falls into two categories: either explicitly
prohibiting a public entity from providing
broadband, or having the effect of prohibiting
public broadband by placing sufficient barriers
before local governments attempt to pursue
municipal broadband.

Outright prohibitions in state statute may

bar local governments from providing any
communications services at all (e.g. Texas
Utilities Code, § 54.201 et seq.), or may prohibit
municipalities over a certain size from providing
telecommunications services (i.e. Nevada
Statutes § 268.086, § 710.147). More common
are procedural barriers that may take the form
of processes such as required ballot initiatives
(i.e. Colorado, Louisiana, Minnesota, and North
Carolina), feasibility studies (i.e. Virginia and
Wisconsin), or proof that the local incumbent
provider cannot or will not provide broadband
to the community in question (i.e. California,
Michigan, Pennsylvania, Montana, Florida).
Particularly in smaller communities, these

2015, the FCC preempted the provisions of

North Carolina and Tennessee law that blocked
expansion of municipal service beyond utility
customer boundaries.*® However, both North
Carolina and Tennessee sued, and in August 2016,
the Sixth Circuit Court of Appeals reversed the
FCC’s decision, finding that the agency lacked
congressional authority to preempt state law.4°

procedural barriers may be insurmountable,
especially when they necessitate expensive
studies or requirements to be self-supporting or
immediately profitable.

Local Impact

The effective impact of state preemption of
municipal broadband has varied from state

to state. Preemption has resulted in a chilling
effect on municipal broadband projects in

most preempted states, with barrier-free states
hosting a larger number and variety of public
networks. In some states, preemption statutes
have renewed local efforts to explore municipal
broadband as an option for their residents. For
example, in Colorado, a 2005 state bill prohibited
municipal utilities from offering broadband,
with an exemption for those local governments
that have gained approval through a ballot
referendum. By 2017, 65 municipalities and 28
counties in Colorado had held successful ballot
referenda to allow publicly provided broadband.
Six public entities in Colorado have launched
broadband networks.
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In North Carolina, effects have been more mixed,
largely due to political battles fought at both
the state and federal levels of government.
North Carolina’s preemption statute dates to
2011, and triggered a 2015 FCC proceeding that
temporarily blocked the state preemption. When
the 6t Circuit Court overturned that decision in
2016, North Carolina cities not only lost some
municipal broadband capabilities, they also lost
political capital within the state legislature. The
conflict over municipal broadband helped to
drive a wedge between North Carolina cities and
their state legislators, and the court’s decision to
overturn the FCC’s ruling strengthened the state
legislature’s position that cities had become too
powerful in North Carolina and needed to be
reined in - as evidenced by recent preemption
legislation on other issues.*

NATIONAL LEAGUE OF CITIES



Tax and Expenditure Limitations

Tax and Expenditure Limitations (TELSs) are state
or voter-imposed limitations on the ability of
local governments to raise revenue, spend taxes
or both. TELs began in the 1970s in response

to voter dissatisfaction with rapidly increasing
inflation, property taxes and cost of government.
Washington, Ohio and North Dakota were

early adopters of TELs in various forms. It was
California’s Proposition 13, capping property taxes
to one percent of home purchase price, which set
the stage for widespread scrutiny and limitations
of local taxing structures.*?

State-Level Action

At the local level, the most common TELs affect
property taxes by constraining one or more

Fiscal Authority by State

No TELs
Less binding property tax limit

-

N
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elements of the revenue structure, including: cap
on the property tax rate; limit on the growth in
local property assessment; and/or limit on the
total levy (revenue) growth from property taxes
from year to year. Adjusting one or more of these
components has varying impacts on tax revenue.

Less (or non-) binding TELs: There are some
instances in which limits placed on local
governments can be circumvented; these

are called “less (or non-) binding” TELs.*® For
example, a rate limit alone could be circumvented
by raising assessments, or an assessment limit
alone could be circumvented by raising the
property tax rate. Cities in nine states face less (or
non-) binding property tax TELs.

I Potentially binding property tax limit
I Binding property tax limit & general limit

T -
T

A total of 42 states have
enacted some sort of tax and
expenditure limitation. Nine
states have a less binding
property tax limit, 26 have a
potentially binding property
tax limit, and seven have a
binding property tax limit & a
general limit.

A
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Potentially binding TELs: Potentially binding TELs
are those in which there is either a property tax levy
limit or some combination of rate and assessment
limits together that negate the ability of cities to
circumvent the limits. Although constraining, these
TELs are identified as “potentially” binding because
they are often statutory limits set so high that it is
unlikely a city would come close to being limited

by them. Cities in 26 states face potentially binding
property tax TELSs.

Binding TELs: Similar to potentially binding TELs,
binding TELs involve a levy limit, or an assessment
and rate limit together. However, unlike potentially
binding TELS, binding TELSs create a very narrow
base and rate of growth for property taxes, like
California’s Proposition 13. Cities in seven states
face binding property tax TELs.

Cities in only eight states are not subject to TELS.

Local Impact

Although the types of TELs described here
capture much of what cities experience in terms
of property tax limitations, there are nuances in
some states that create additional limitations, as
well as opportunities to bypass limits.

For example, although Tennessee does not have
traditional restrictions on local property tax rates
or assessments, taxation law requires that the
property tax rate be reset after a reappraisal to
raise the same amount of revenue as the prior
year. A council majority vote can circumvent this
limitation.

In Louisiana, although property tax revenue
cannot exceed the amount collected in a prior
year, the cities of New Orleans and Shreveport
have established special purpose taxing districts
that generate revenues exempt from TELs to

pay for city bond, infrastructure maintenance,
additional police and fire services, and downtown
developments.* Given TEL exemptions for special
purposes or voter overrides, it is possible for

property tax revenue in a city to exceed the levy
ceiling imposed by TELs.

Despite these work-arounds, TELs still impact
fiscal policy decisions and pose challenges,
particularly for property tax dependent cities.
For example, in South Carolina, Act 388 (2006)
caps the amount of property taxes that can be
raised from year to year. A city may exceed the
cap under one or more of seven exceptions (i.e.,
if a city needed to exceed the cap to make up

a prior year deficit). In cases where exceptions
do not apply, the TEL has a large impact on city
revenues because of cities’ high reliance on the
property tax. To help offset the cap, cities often
adjust fiscal policy by increasing the amount or
rate of the other fees and taxes available to them.
A recent study of cities across the country found
that the most common fiscal policy action taken
when a city approaches the ceiling of property
taxes set by state-imposed TELs is to increase
sales taxes.®
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Lessons from Colorado

Colorado’s Taxpayer Bill of Rights (TABOR) is
an amendment (Article X, Section 20) designed
to limit the size of government that was added
to the state constitution by voters in 1992. The
most widely known provision is the requirement
that any tax increase or debt question be
approved by voters. The implications of TABOR
for local governments, however, are much ;&Eﬁ
more wide-ranging. It imposes annual limits on

both government revenue and spending. Each
year, municipalities may only retain tax and fee
revenues (federal funds are exempt) equal to
the previous year’s revenue plus the percentage
of the consumer price index (CPIl) combined
with the percentage of net new construction of
real property improvements. For example, if the
CPI rose one percent and net new construction
increased two percent, current year municipal
revenues could increase three percent over

the previous year. Any revenue collected over
that amount must be refunded to taxpayers.

L=

4 Rt

If revenues decrease—as they did for some funds, such as a water utility, that receive less
municipalities in the recent recession—the than 10 percent of their budgets from tax money
following year the formula is applied to that are exempt from TABOR requirements. Municipal
lower revenue figure, leading to lower revenues  budgets must include a 3 percent emergency
not only in the recession year, but for many reserve fund. Sales and property taxes are

years to come. This is known as the ratchet- the primary revenue sources for Colorado

down effect. municipalities, and they are prohibited from

collecting an income tax or adopting a real estate
There is an escape hatch, however, as voters may  transfer tax. The state is barred from collecting a
override the revenue limits on a temporary or property tax.

permanent basis. Municipalities have been very
successful when asking for over-rides, with an

86 percent approval rate. Fee-based enterprise Source: Colorado Municipal League, 2017
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Other Areas of Preemption

Preemption provisions can be and have been
added to a multitude of different state policies.
The following are a sampling of popular ones
enacted.

Plastic bags

As local governments are leading the effort to
limit plastic waste, state legislatures are working
to preempt local ordinances banning or taxing
single-use plastic bags and containers. At least
five states (Arizona, Idaho, Michigan, Missouri and
Wisconsin) have barred local governments from
regulating plastic bags in the past two years.*

Guns/firearm safety

Cities are increasingly losing their power to
regulate guns and firearm safety. According to
the Law Center to Prevent Gun Violence, only
seven states give their local governments broad
authority to regulate firearms and ammunition.”
These states also rank among those with the
lowest gun death rates. In the remaining 43
states, local firearm and ammunition regulation
that is more stringent than existing state law is
preempted in one way or another.

Nutrition

While states and localities are preempted
from regulating menu labels by the federal
government, states have extended preemption
of nutrition-based laws even more. Nine

states have laws that preempt localities from

a wide range of nutrition-based regulations,
from portion sizes to nutritional labeling to
promotional games and toys.*®

NATIONAL LEAGUE OF CITIES

Inclusionary zoning & rent control

Inclusionary zoning is the term given to local
planning ordinances that require a given share
of new construction to be affordable by people
with low to moderate incomes. Hundreds of
local governments have implemented such
policies.*® Until 2016, Oregon and Texas were
the two states that did not allow inclusionary
zoning. Oregon has since lifted its preemption
of inclusionary zoning and Kansas has now
enacted its own. In two states (Colorado and
Wisconsin), inclusionary zoning ordinances have
been invalidated as conflicting with the state’s
prohibition on rent control.>® Rent control refers
to the limits on the rent that landlords may
charge. Cities set these price ceilings in an effort
to maintain affordable housing. However, cities
in 26 states are preempted from imposing rent
controls, according to The National Multifamily
Housing Council.®



Recommendations & Conclusion

Our analysis finds extensive variation in the number of preemptions and the application of these laws
across states. Only two states, Connecticut and Vermont, do not preempt their cities in any of the seven
policy areas we examined.

In addition to the caveats we detail throughout the report, the broader political environment also affects
the opportunities and challenges cities and their advocates face when dealing with preemption. We
asked several state leagues for recommendations for their peers, and they pointed to the need to
choose their battles wisely and to help change the pro-preemption narrative within their state.

—— Choose Preemption Battles Wisely —

Preemption can arise for political or policy communication between state legislators and city
reasons or a combination of the two. In most officials to minimize any negative effects of the
cases, cities and their advocates want to preemption and to steer the legislation in the best
avoid legislation or proposals that limit city way possible. State municipal leagues also noted
authority. Conversations with state municipal the need to carefully consider how and when
leagues suggest that there may be cases where they use their limited political capital with their
preemption is either unavoidable or can have an state when confronting preemption and other
overall positive affect, like streamlined regulations  challenges on multiple fronts. “Choosing your
across the state to encourage business battles wisely” was a common refrain.

development. The key in these cases is active

—— Address the Preemption Narrative ——

The rise of preemptive legislation suggests of Municipalities is reshaping the narrative away
that state governments are concerned about from “cities are out of control” to “cities help the
increased local autonomy and the patchwork of state.” The league takes the approach of avoiding
regulations that may exist within the state. As a politics in favor of an economic argument. They
result, a pro-preemption narrative is emerging frame preemption as obstructing cities from

in an attempt to put cities in their place. State being the best drivers of development that they

leagues can take an active role in combating this can be.
narrative. For example, the North Carolina League

State preemption limits the ability of cities to address critical local issues and to uphold the values of
those living in their communities. Our call for local control is intended to give cities the ability to adapt
and to have the tools they need to build stronger economies, promote innovation and move their
states - and ultimately the country - forward.
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