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INTRODUCTION

Access to benefits under workers’ compensationadiner benefit programs depends on
whether or not a disease or iliness is work-relaBedsumption laws specify that certain
disease or illness claims are compensable withadeerce being provided by the
employee that the disease or illness is work-rdldtemost cases, the claims may be
disputed (rebutted) by employers. In these caBesmployer must produce evidence
that the disease or illness was caused by sometlineg than employment. Because of
the additional cost burdens on cities and risk paskociated with presumption statutes,
this is an area of great interest to the state ajpalileague community.

In order to obtain comprehensive information orspreption laws around the country,
NLC-RISC developed and sent a presumption surveyidhJanuary 2006 to all 34 RISC
pools and to the 15 state leagues that have no pt®0Omembers. Fifteen RISC pools
and one state league with no RISC pool (Louisia@sponded to the survey. This
represents a 33% response rate.

SUMMARY OF FINDINGS

Part |: Disease/lllness L aws

While there were many similarities among the statdsw the statutory presumption
applies, there were notable differences as wedlsp@nses to selected survey questions
have been examined.

Responding States:

AK' AZ, CO, CT, FL, IL, IA, LA, MI, NH, NC, SC, SD, X, VT, VA (16)
Responding Stateswith Current Presumption Statute:

AZ, CO, CT, FL, IL3 1A%, LA, MI, NH* SC, TX, VT, VA (13)

NOTES:

1 In Alaska:*HB31 was pre-filed 12/30/04. It remains very mutive today in House Rules, awaiting almost certai
passage in the House and then a more challengipdhrough the Senate.’Kevin Smith, Administrator, AK Pool

2In CT: The presumption statute was repealed or98/fbr any police or fire personnel hired aftertitiate, i.e., the
presumption only applies to police/fire personrigbdhprior to 7/1/96.

3In IL and IA: Presumption is under the state diiiiglretirement statute, not workers’ compensation



*In NH: “The original Heart & Lung Disease presumption wéeaive prior to November, 1984 [August 31, 1973].
In November, 1984, the NH voters amended the Statstitution to adopt Article 28-a, which prohildtanfunded
State mandates on local governments. The canceupnation amendment to RSA 281-A:17 was enacte3B8) 1
effective July 1, 1989. The cancer presumptionckasienged in court in the case of New Hampshiraigipal
Workers’ Compensation Fund v. Flynn and the NH 8onar Court ruled that the cancer presumption was an
unfunded mandate. Thus, even though the Cancenmpp®n remains on the books, it is unenforceablmahbse the
Legislature is unwilling/unable to fund the WC bietse¢hat would be payable to those claiming thesomption.”
John Andrews, Executive Director, NH Local Governingenter

Diseased/| lInesses Covered:

Cancer:
AZ, IL, LA, NH, TX, VA

Heart Diseases:
CT, FL, IL, IA, LA, MI, NH, SC, TX, VT, VA

Lung Diseases:
IL, IA, LA, MI, NH, SC, TX, VA

Infectious Diseases:
AZ, FL, IL, TX, VA

Infectious Disease (Hepatitis C only):
CO

Worker Classes Covered:

Firefighters (incl. volunteers):
AZ, CO, FL, IL, IA, MI, NH, TX, VT, VA

Paid Firefighters:
CT, LA, SC

Law Enforcement:
AZ, CO, CT, FL, IL, IA, MI, SG, VT, VA

! Coverage is for heart/lung only
2 Coverage is for cardiac-related incidents only

Minimum Employment Period:

Twelve (12) Years:
VA (cancer)

Ten (10) Years:
IL (Chicago Police), LA (cancer)



Seven (7) Years:
IL (firefighters in towns over 500,000 pop.)

Five (5) Years:
AZ, IL (firefighters in towns 5,000-500,000 poplA (heart/lung), TX

None:
CO, FL, IA, MI, NH, SC, VT, VA (heart/lung)

Physical Exam Required:

In order for the presumption to apply, a physicarmaprior to employmeninust show no
evidence of disease:

AZ, CO, LA, NH, SC, TX

The following states require exams with certainegtions:

» In IL, a physical exam is only required in citieglwpopulations greater than
500,000.

» In VA, an exam is required only if requested by ¢ineployer prior to making a
claim under the presumption.

» In FL, correctional officers are not required talargo a pre-employment exam,
only firefighters and other law enforcement offeer

The following stateslo notrequire an exam prior to employment: Ml, VT.

Presumption Rebuttable (employemust show by competent evidence that
disease/condition was not occupational):

» AZ, CO, FL, LA (only for cancer, not heart/lung)|MNH, SC, TX, VT, VA

» In IL, the presumption is not rebuttable (i.e s itonclusory) for all diseases
except disabling cancer.

Part I1: Other Questions Relating to Disease/l lIness Presumption

Do you anticipate having to deal with disease/illness presumption legislation in
20067

States saying YES:
» AK (HB31 introducing presumption law).

» FL (expansion of cancer disability presumptionitefighters).



» LA (expansion of presumption statute to includeffghter hearing loss).

» MI: “It is unknown; however presumption proponents lbeginning to
understand that a cancer presumption will actualtyrk to the detriment of police
and firefighters by reducing the certainty of cage ... health and disability
insurance offers better protection at a lower osgh fewer disputes.”Michael
Forster, Administrator, Ml Pool

» VT: “The 2006 legislature is considering a bill to titeaolunteer firefighters the
same as full-time firefighters for the presumptiomave Sichel, Administrator,
VT Pool

» VA: “There were two bills (introduced in 2005), whiclowid have extended
medical benefits to family members who contractedralition from a first
responder who had been exposed to a chemical,gxalbor nuclear agent. The
condition would be presumed to have been contrdcted the first responder.
Time has passed to introduce new bills this yedrirnh Ailsworth, Deputy
Managing Director, VA Pool

If your state hasa presumption law, arethere problems pertaining to any of the
provisionsthat you would like to see changed?

» CO states that even if the baseline test for Hep&liis negative, but the
employee tests positive within 24 months, the prggion favors the employee.
The statute doesn't specify how often the emplayesls to be re-tested, so
exposure could have occurred outside of the wovk@mment.

» FL would like the following changes: 1) Be able¢but the presumption based
upon a “preponderance of evidence,” 2) Require mimn years uninterrupted
service to qualify, 3) Terminate presumption at ehdmployment, and 4) Limit
application to permanent total disability.

» IL would like to see all presumption laws repealed.
» LA would like to make heart/lung rebuttable (onbncer is rebuttable).

» MI: “Most or all cancer presumption cases will forcetafflicted employee to
hire legal counsel. One of the common symptonwceded with cancer is
fatigue, which comes and goes and varies in degibegputes over forcing a
firefighter to continue working will be frequerfeor each cancer case each year
that occurs among the entire MML membership, premitor all communities
with paid fire departments will increase betweefolénd 25%. The potential
costs are enormous. The scientific connection d&tviirefighting and cancer is
very questionable.” Mike Forster, Administrator, Ml Pool



» SC.:“Since the law enforcement presumption is so nesvstill have questions as
to how it will be effectively administered. Thevles not clear on the
responsibility for physicals, nor is it clear what “unusual event” is. The law
makes compensation open to judicial interpretatiwhich means it will be
difficult to determine our potential liabilities tihsuch time there is a case that is
ruled upon.” Jeff Thompson, Risk & Safety Services Consulta@tFPsol

» VT: “1) VLCT supports requiring disabilities claimed g related heart attacks
and heart disease to be covered by workers’ congtiems based on weight of
evidence rather that by statutory mandate; 2) VIsGpports limits on heart
attack or heart disease workers’ compensation cayemwhen a claimant engages
in lifestyle choices including but not limited tmaking or substance abuse, that
are scientifically shown to lead to heart attackheart disease. This is consistent
with other legislative initiatives relating to priditing smoking in public places
and allowing healthy lifestyles health insurancecdunts. Other factors, which
are also shown to make an individual predisposduktart attacks or heart
disease, should also be considered; 3) VLCT beitha individuals who are
covered under the workers’ compensation publictgdfeart attack/heart disease
presumption should be subject to minimum healthpdnysical fithess standards
and periodic examination programs such as those dait in the National Fire
Protection Association (NFPA) 1500 Chapter 10 stadd and OSHA 1910
standards; and 4) VLCT opposes legislation thatasgs mandates on Vermont
municipalities.” Dave Sichel, Administrator, VT Pool

» VA would like to se€'A realistic rebuttal presumption as indicated imet code —
not a two-pronged test, where a treating physidsanot considered credible for
being of the opinion that job stress cannot calesrthdisease and hypertension.
In my opinion, the whole heart/hypertension poridithe presumption is invalid;
however we must live with the lawTim Ailsworth, Deputy Managing Director,
VA Pool

Arethereany data or other information that you would find helpful in responding
to legislative proposals to enact, expand or modify an existing statute?

Typical responses:

» Any information to counter the studies/argumentgpsuting increased risks of
certain diseases.

» Frequency/severity data on presumption claims adfescountry.
» Court decisions from states with similar statutes.
» Medical statistics based on actual patient studies.

» New trends/diseases in other states.



» Statistics that show disease is not more preval@ing firefighters; anything to
counter hearing loss arguments made by firefighters

» VT would like answers to the following questiori8¥/hat are other states doing?
Have other states developed material to fight firead of these presumptions?
How do other states fund these presumptions tlisaough workers’
compensation or some other mechanism? What arkensocompensation rates
for the positions covered by these presumptionsfat\d the average premium
cost per employee? This should differentiate betwvell-time and volunteer.
For example, workers’ compensation premium forlktiime firefighter in
Vermont is $3,500 to $6,000 per year while the puemfor a volunteer is $35
per year. What kind of claim experience have sthtsl with these
presumptions? If the presumptions are rebuttafibey successful are pools at
denying these claims?Dave Sichel, Administrator, VT Pool

» VA would like to see an impartial review of prevgstudies done by the fire
community that questions the validity of those stad

Have you compiled any cost infor mation about the impact of disease/iliness
presumption lawsin your state?

» FL, but only limited anecdotal examples.
» LA is currently gathering loss information.

» VT: “We are successful in denying perhaps 30-50% dfdlwaims. In many
instances our denials are not appealed. We dmeotigh investigation and only
deny a claim if we think we can win on an appé&&hen appealed we do not
always win. We have had two firefighter heart elttéatalities in the last 10
years. The cost of these claims alone was clo8eetworkers’ compensation
premium we collected for volunteer firefightersidgrthis time period. Both
claims involved individuals who had had previouarhattacks and had 3+ risk
factors present.”Dave Sichel, Administrator, VT Pool

» VA provided the following information:

All Presumption
Fund Year Total Claims  Total Presumptiaims Total Incurred Total Incurred
2002 8192 30 $13,215,3@8. $844,965.71
2003 8364 17 $13,856,48. $397,273.67
2004 7,505 6 $13,333,616 $ 12,727.11

“Presumption claims make up less than 1/2 % oftthal claims received from 1980
— 2004; however, these claims make up 9% of tla¢itaturred for the same period.



Over the past three years, since losing many oftounty members to VACO, we
have seen a significant decline in presumptiomatai See below for the last 3 fund
years:

2002: .003% (2/5 of 1%) of claims received weaespmption claims
and these claims made up 6.5 % of the total inclrre

2003: .002% (1/5 of 1%) of claims received wearspmption claims
and these claims made up 3% of the total incurred.

2004: .0007% (1/10 of 1%) of claims received weesumption claims
and these claims made up .0009% (1/10 of 1%) ofotlaéincurred.

The two-pronged test has made it difficult to rethetpresumption, therefore, if we
dispute presumption claims, it is most often dustadute of Limitations and filing issues
as opposed to attempting to rebut the presumptioren if the treating physicians do not
feel the job or job stress was a contributing factbe Courts have found these
physicians’ opinions not to be credible, since teynot have a belief in the presumption
statute.” Tim Ailsworth, Deputy Managing Director, VA Pool

SURVEY RESPONDENT CONTACT LIST

State | Contact Phone Email

AK | Kevin Smith 907-586-3222 kevins@amljia.org

AZ | Leslie Rich 602-368-6606Irich@berkleyrisk.com

CO | Marla Myers 303-757-5475marla@cirsa.org

CT Bruce Clinger 203-946-374%clinger@ccm-ct.org

FL Kraig Conn 850-222-9684kconn@flcities.com

IL Larry Frang 217-525-1220lfrang@iml.org

IA Curt Svalstad 515-974-534Ccurtsvalstad @iowaleague.org
LA | Tom Ed McHugh| 225-344-5001 tmchugh@Ilamunis.org

Ml Mike Forster 734-669-634Dmforster@mml.org

NH | John Andrews 603-224-744fandrews@nhlgc.org

NC | Bob Haynes 919-715-290®haynes@nclm.org

SC Jeff Thompson 803-933-121hompson@masc.sc

SD Kristin McLaury | 605-224-8654Kristin@sdmunicipalleague.or
TX Mike Bratcher 512-491-230Pmbratcher@tmlirp.org

VT Dave Sichel 802-229-9111dsichel@vlct.org

VA | Tim Ailsworth 800-963-680Q tailsworth@vmlins.org




